Assessing Workplace
Sexual Harassment
Complaints for

Employment, Human

Rights and WorkSafe BC
Claims




About Me

Practicing employment/human rights/investigations for many years
Forte Workplace Law has 15 lawyers (and growing), offices in BC & AB
Workplace sexual harassment has always been a focus

Represented complainants, respondents, companies, and as an independent
investigator.

Head of the firm’'s investigation group — we conduct external
investigations for all sorts of clients

| am on the SHARP Workplace roster of lawyers
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Resources - further reading

* Human Rights and Employment Law (CLEBC Employment Law Conference, May 2021)
« Practical Considerations in Employment and Civil Law Remedies for Workplace Sexual

Harassment Claims
« Human Rights Complaints: When is it an option in situations of sexual assault and

harassment?

«  Workers Compensation Board System's Role in Preventing, Investigating and Compensating
Workplace Sexual Assault and Harassment

« SHARP Workplaces Legal Advice Clinic Foundational and Substantive law sessions at SHARP
Workplaces Lawyer Training; support materials for lawyers and their clients at Resources for
SHARP Workplaces Lawyers

« Stand Informed Legal Advice Services sessions at Stand Informed Lawyer Training; Support
materials for lawyers and their clients at Resources for Stand Informed Lawyers
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https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fvimeo.com%2Fshowcase%2F11025787%2Fvideo%2F913520547&data=05%7C02%7CJessica%40fortelaw.ca%7Cf68da034f63a4819a1a108dda3894791%7Ce4ff5b74cf224c308c81a8031432dcb4%7C0%7C0%7C638846532267713917%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=OQhRMrilIMqAsSl8OmWBiXPZd0QtlcQz3241qA2Bp%2FM%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fvimeo.com%2Fshowcase%2F11025787%2Fvideo%2F913520547&data=05%7C02%7CJessica%40fortelaw.ca%7Cf68da034f63a4819a1a108dda3894791%7Ce4ff5b74cf224c308c81a8031432dcb4%7C0%7C0%7C638846532267713917%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=OQhRMrilIMqAsSl8OmWBiXPZd0QtlcQz3241qA2Bp%2FM%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fvimeo.com%2Fshowcase%2F11025787%2Fvideo%2F913520547&data=05%7C02%7CJessica%40fortelaw.ca%7Cf68da034f63a4819a1a108dda3894791%7Ce4ff5b74cf224c308c81a8031432dcb4%7C0%7C0%7C638846532267713917%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=OQhRMrilIMqAsSl8OmWBiXPZd0QtlcQz3241qA2Bp%2FM%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fvimeo.com%2F836336004&data=05%7C02%7CJessica%40fortelaw.ca%7Cf68da034f63a4819a1a108dda3894791%7Ce4ff5b74cf224c308c81a8031432dcb4%7C0%7C0%7C638846532267739969%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=5Gjycyq29pC27QCdDZ9oTLlcsz5w2D9PfbusBlstqwU%3D&reserved=0
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Agenda for Today

i Q

Sexual Harassment - Legal Test Different Kinds of Claims: Best Practices and Tips
Employment (BC Courts), Human
Rights (Tribunal), Work Safe BC
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Sexual Harassment

e Unwelcome Conduct or
comments, of a sexual
nature

 That detrimentally affects
the work environment or

e | eads to adverse work
conseguences
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Power Imbalance and Consent

« Janzen v. Platy: sexual harassment is a form of
discrimination based on sex and gender;
historically is has been predominantly perpetrated
by men against women

. Power imbalances have been found:

. where the Respondent was older than the
Complainant,

. the Respondent was the Complainant’s boss
Or supervisot,

. the Respondent was the Complainant’s
professor, or other cases

. the Respondent had the power to impact the
Complainant’'s work environment in some way

e Consent
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Scenario/Poll

Dave, a partner, is talking with
Cherie, the firm’s business
development manager, about an
upcoming client event.

Dave tells Cherie that he is IS IT SEXUAL
worried the clients will be bored HARASSMENT?

with his presentation and jokes
that she should wear a skirt and

high heels to keep their attention. YES OR NO?

At the event, Cherie overhears a
client telling Dave that she is
“easy on the eyes.” She says she
is not feeling well and leaves
early.




Employment Claim (hon-Union)

Constructive Dismissal
What is it?

« Aclaim for constructive dismissal is a claim for severance (and potentially other
damages). The employee takes the position that the employer has effectively
dismissed them by its actions/inactions and is owed severance.

Test for Constructive Dismissal

« When an employer unilaterally changes a fundamental term of the employment
contract

« Sexual harassment and/or assault and a failure to address it can result in a
constructive dismissal as it renders a workplace intolerable (Deol v Dreyer Davison
LLP,2020 BCSC 771)
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Employment Claim (hon-Union)

Risks to Raising a Constructive Dismissal Claim

% If a client alleges constructive dismissal the employer may take the position that the
employee has “resigned” and process their resignation / end of employment.

% This can immediately cut off benefits and access to things like STD LTD.

% The employee should be prepared for this, and take medical advice on their ability to
work before potentially triggering the end of their employment.

% The employee must make it clear that they “object” to the behaviour/environment -
otherwise, it can be hard to argue constructive dismissal
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Human Rights Complaint

« Section 13(1) of the Human Rights Code, RSBC
1996, c 210 (the “Code’), prohibits
discrimination on the basis of sex in relation
to employment.

« Where an employee is subjected to sexual
harassment and assault by another
employee, this constitutes discrimination on
the basis of sex in relation to employment.

* Importantly, pursuant to s.44(2) of the Code,

employers can and are often held liable for
discriminatory acts carried out by their
employees, including sexual harassment and
assault.
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Case Study

* Ms. Mclntosh worked for Metro. She and Mr. Augustynowicz, the
owner, entered into a consensual sexual relationship including
exchanging sexually explicit texts

 The relationship ended

 Mr. Augustynowicz continued to send sexually explicit texts

 Ms. Mclntosh communicated she no longer wanted to engage in
communications or conduct of a sexual nature

 Mr. Adid not stop sexting Ms. M

« Ms. M left her job and complained to BCHRT
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Mclntosh v. Metro Aluminum Products and another, 2011 BCHRT 34

BCHRT found:

« Mr. Awas in a position of authority. He was responsible for maintaining a
workplace free of sexual harassment

« He failed by repeatedly making comments and propositions that were
“offensive, inappropriate, and unlawful in an employment context”

« Consensual relationship okay, but when she said stop sexting, he should
have stopped

« Declared discriminatory conduct; ordered Mr. A to cease discriminatory
conduct

« Awarded Ms. M about $14,500 in wage losses, about $3000 for legal costs
incurred pursuing the claim, and $12,500 for injury to dignity feelings and
self respect
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Work Safe BC Complaint

« Compensation for Injury

« Bullying and Harassment - Work Safe
deals with whether the Employer
handled the complaint properly, does Complaint

not assess the merits of the complaint

« Prohibited Action Complaints - Work
Safe assesses whether the employee
experiences a negative consequence

after raising a health and safety concern
(including bullying and harassment/
sexual harassment)
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Considerations of being in multiple jurisdictions

» Coordinate remedies and know what each jurisdiction can
offer

> Time Limits/Deadlines

» Be ready to respond to deferral applications if there's an
overlapping court or WorkSafe claim.

» Document Disclosure requirements

» Double Recovery
» File concurrently or one at a time

» Mediations or Early Settlements
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Best Practices

(AW

Understand what your client wants
Explain and consider all of the processes
Consider timing

. Consider resources

Consider which processes clients can do
on their own versus legal representation
Consider opportunities for early resolution
(if desired)
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= Questions)
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Contact Us

email
info@fortelaw.ca

Phone number

604.535.7063

Social
LinkedIin /company/forteworkplacelaw

5@ X
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Thank You




	Slide 1
	Slide 2
	Slide 3
	Slide 4: Agenda for Today 
	Slide 5
	Slide 6
	Slide 7
	Slide 8
	Slide 9
	Slide 10
	Slide 11
	Slide 12
	Slide 13
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18

